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Introduction 


Introduction 


Tho  Montana  Child  Support  Enforcement  Advisory  Council  was  creat- 
ed on  November  26,  1984.   The  Council  v/as  created  in  compliance 
with  Public  Law  98-378  which  required  each  state  to  form  a  com- 
mission for  the  study  of  the  child  support  system  v/ith  particular 
attentj.on  given  to: 

A)   The  noncustodial  visitation  issue; 

P)   The  establishment  of  appropriate  objective  standards  for 
support; 

C)  The  enforcement  of  interstate  obligations; 

D)  The  availability,  cost  and  effectiveness  of  services  to 
children;  and 

E)  The  need  for  additional  state  and  federal  legislation. 

Governor  Ted  Schwinden  appointed  an  eight  member  Council  consist- 
ing of: 

Robert  M.  Holter,  Chairman  Glenn  P.  Kanvick 

Libby  Billings 

Jan  Brown  *Viola  Trettin 

Helena  Boulder 

Doualas  E.  Grob  Carole  Graham 

Kalispe]!  Hamilton 

William  S.  Harrington  Karen  C.  Fenton 

Helena  Bozeman 

*Appointed  to  replace  Florence  McGiboney,  Great  Falls. 

The  Council  developed  four  goals  which  its  members  felt  encom- 
passed the  problems  within  the  child  support  system.   The  goals 
in  simple  terms  v/ere:  1)  the  meeting  of  parental  responsibility 
to  support  children;  2)  the  protection  of  parenting  rights  after 
dissolution  of  a  marriage;  3)  removal  of  divorce  from  the 
adversarial  court  process;  and  4)  equal  enforcement  of  child 
support  statewide  to  include  all  Indian  reservations. 

Public  input  was  solicited  by  news  releases  which  were  circulated 
statewide.   Response  was  lively.   Each  member  considered  the 
responses  and  gained  deeper  understanding  of  the  impact  of  mari- 
tal dissolution  on  the  residents  of   Montana.   The  Council  devel- 
oped procedures  for  addressing  each  goal.   Sources  of  available 
information  were  explored  to  obtain  a  comfortable  grasp  of  the 


situation.    The  diverse  background  of  the  Council  aided  in  the 
understanding  of  important  issues. 

The  Council  is  forwarding  this  report  to  meet  the  federal  dead- 
line of  October  1,  19B5.   However,  it  is  apparent  the  work  is  not 
yc  .  complete.   The  Council  requires  more  time  to  study  child 
support  guidelines  and  other  areas  of  concern.   Many  of  the  Coun- 
cil's recommendations  v/i  11  require  public  input  and  enactment  to 
be  completed. 

The  Council  recommends  Governor  Ted  Schwinden  continue  the 
Montana  Child  Support  Enforcement  Advisory  Council  or  a  similar 
body  through  the  1987  Montana  Legislative  Session. 


Summarv 


GOAL  I:   TO  INSURE  THE  CHILD'S  ONGOING  DAY-TO-DAY  NEEDS  ARE  MET 
BY  REQUIRING  PARENTAL  RESPONSIBILITY,  EQUITABLE  FINANCIAL  SUP- 
PORT, AND  ACCOUNTABILITY. 

I.  SUMMARY  OF  PROBLEM:   This  goal  was  established  in  part  to 
comply  with  a  federa].  mandate  that  all  states  pstablish  a  support 
guideline  no  later  than  October  1,  1987.   It  encompasses  the 
legislative  requirement  that,  insofar  as  possible,  the  standard 
of  living  the  child  would  have  enjoyed  had  the  marriage  not  been 
dissolved,  be  maintained. 

II.  RECOMMENDED  CHANGES:   The  Council  recommends  the  adoption  of 
a  uniform  support  guideline  either  by  court  rule  or  legislation. 
The  guideline  would  insure: 

children's  needs  will  be  paramount  in  setting  support 
amounts . 

parents  v/ill  share  in  the  support  of  their  children  com- 
mensurate with  their  financial  ability, 
equitable  protection  will  be  provided  for  all  parties. 

A  draft  guideline  is  contained  in  Appendix  I. 


GOAL  II:   TO  ENHANCE  POST  DIVORCE  RIGHTS  AND  ASSUMPTION  OF  OBLI- 
GATIONS OF  PARENTAGE. 

I.  SU^4MARY  OF  PROBLEM:   This  goal  covers  two  areas  of  concern  to 
the  Council.   Past  practices  have  denied  children  the  benefit  of 
equitable  access  to  both  parents  and  thereby  deprived  thiem  of 
love,  nurturing,  and  financial  and  emotional  support.   Those 
practices  encouraged  sole  custody  and  family  division,  whereas 
the  concept  of  joint  physical  custody  and  a  restructuring  of  the 
family  unit  reassures  all  parties,  especially  the  children. 

The  Council  also  recognizes  as  a  second  part  of  this  goal  the 
prob] em  that  maintaining  and  fostering  a  viable  parent  child 
relationship  j.s  easily  frustrated  unless  the  child's  right  to 
remain  accessible  to  both  parents  is  protected.   This  accessibil- 
ity is  thwarted  by  such  actions  as  changing  residences  of  any  of 
the  parties  out  of  the  community  or  state. 

II.  RECOMMENDED  CHANGES:  The  Council  recommends  both  problems  be 
examined  by  the  Legislature  with  adoption  of  standards  that  pro- 
tect mothers,  fathers,  and  children.   Both  specific  areas  of  this 
chapter,  ioint  custody  and  access  to  children,  carry  their  own 
recommendations : 

Joint  physical  custody  which  was  renamed  "Dual  Parenting  Pespon- 
sibility"  (DPR)  means: 

the  equitable  apportionment  of  physical  residency  with 
both  parents,  to  include  visitation; 
-   the  equitable  apportionment  of  financial  child  support 
responsibilities ; 

the  sharing  of  major  decisions  of  health,  education,  reli- 
gion, relocation,  social  adjustment,  activities,  transpor- 
tation, and  employment; 

the  making  of  day-to-day  and  emergency  decisions  by  the 
parent  with  whom  the  child  is  residing; 

the  provision  for  necessary  adjustment  to  facilitate  both 
parents  employment  and  other  needs;  and 
facilitating  the  adjustments  of  the  child. 

Specific  outline  of  recommendations  is  contained  in  Appendix  IJ. 

Visitation  rights  of  the  parents  and  child  need  protection.   It 
is  felt  that  this  can  be  best  done  by: 

revising  Montana  Codes  to  guarantee  parents  their  right  to 
spend  time  with  their  children. 


removing  the  ability  to  deny  visitation  by  relocation 
outside  the  Montane,  court  system. 

in  some  car^o'T,  requiring  a  security  bond  to  be  posted 
prior  to  removing  a  child  from  the  court's  jurisdiction, 
allowing  a  remedy  in  cases  of  frustration  of  visi.tation 
through  the  federal  statute. 

Suggested  changes  are  contained  in  Appendix  III. 


GOAL  III:   TO  REMOVE  DISSOLUTION  (DIVORCE)  FROM  THE  TRADITIONAI. 
ADVERSARIAL  PROCESS  AND  THUS  REDUCE  THE  TRAUMA  THAT  IS  ASSOCIATED 
WITH  DISSOLUTION  C"  MARRIAGE  (SUBJECT  TO  LEGAL  REVIEW) 


I.  SUMMARY  OF  PROBLEM:   This  goal  arises  from  concerns  of  the 
Council  that  present  courtroom  adversarial  dissolution  procedures 
cause  more  problems  than  they  solve.   The  present  procedures 
increase  tension  between  the  parties: 

by  emphasizing  the  need  to  win  as  though  dissolution  were 
a  contest. 

-  by  not  really  allov/ing  the  parties  an  opportunity  to  speak 
and  an  opportunity  to  listen. 

by  its  rigid  structure  which  requires  each  party  to  secure 
the  services  of  an  attorney  in  order  to  have  any  input  or 
impact  at  all. 
by  further  confusing  the  already  obscure  basis  of  dispute. 

This  results  in  child  support,  child  custody  and  visitation  being 
issues  which  are  not  looked  at  in  their  proper  perspective,  that 
is,  from  the  standpoint  of  the  interest  of  the  child. 

II.  RECOMMENDED  CHANGES:   The  Council  recommends  the  Montana 
Legislature  enact  laws  creating  a  statewide  system  of  Court  Com- 
missioners for  dissolution  cases  under  the  jurisdiction  of  the 
District  Court.   These  laws  would  provide  procedures  for: 

-  allowing  imjpediate  access  to  the  Court  Commissioner  upon 
the  filing  of  dissolution  proceedings  with  immediate  reso- 
lution of  short  term  needs. 

supplying  information  to  the  parties  about  their  rights 
and  liabilities  in  dissolution  proceedings, 
providing  an  immediate  but  purposeful  forum  for  the  infor- 
mal discussion  and  negotiation  of  the  parties'  respective 
rights  and  liabilities. 

limiting  the  adversarial  process  to  onlv  the  unresolved 
issues . 


GOAL  IV:   TO  PROVIDE  THAT  DIVORCE  LAWS  AND  CHILD  SUPPORT  COLLEC- 
TION REMEDIES  BE  UNILATERALLY  ACCEPTED  IN  ALL  JURISDICTIONS  OF 
MONTANA  INCLUDING  THE  SEVEN  INDIAN  RESERVATIONS 


I.  SUMMARY  OF  PROBLEM:   Thp  Council's  concern  arises  because 
jurisdictional  problems  exist  between  the  State  of  Montana  and 
the  various  reservations. 

II.  RECOMMENDED  CHANGES:   The  Council  recommends  that,  at  such 
time  as  the  State  of  Montana  adopts  the  other  recommendations  set 
out  herein,  the  Governor  refers  questions  arising  out  of  dissolu- 
tion proceedings  to  the  appropriate  forum  for  negotiation  with 
the  separate  tribes. 


Chapters 
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CHAPTER  I 


GOAL  I:   TO  INSURE  THE  CHILD'S  ONGOING  DAY-TO-DAY  NEEDS  ARE  MET 
EY  REQUIRING  PARENTAL  RESPONSIBILITY,  EQUITABLE  FINANCIAL  SUP- 
PORT, AND  ACCOUNTABILITY. 


I.   SUMMARY  OF  PROBLEM   The  Council  identified  the  following 
inadequacies  in  the  prer;cnt  system: 

-   No  comprehensive  system  exists  in  Montana  for  establishing 
child  support. 

Numerous  existing  decrees  need  revision  on  a  consistent 
basis . 

Unwarranted  public  assistance  is  often  utilised  because 
inadequate  support  obligations  were  established. 
No  comprehensive  system  exists  for  updating  child  support. 

Historically,  child  support  is  only  one  of  the  numerous  issues 
bargained  in  the  process  of  dissolution.   It  should  not  be  so 
used  since  support  is  an  obligation  both  parents  owe  to  their 
children.   Uniform  application  of  guidelines  removes  the  negotia- 
bility of  support  in  dissolution. 

T,ack  of  uniformity  in  the  present  system,  causes  to  some  degree 
non-compliance.  Parents  feel  their  child  support  payments  are 
arbitrary  and  unfair. 

From  the  standpoint  of  the  taxpayer,  guidelines  are  desirable  to 
insure  each  parent  contributes.   Far  too  frequently,  child  sup- 
port orders  result  in  the  children  being  placed  on  welfare  rolls 
because:   1)  the  entire  need  of  the  child  has  not  been  assessed 
to  the  parties  or   ?)  an  adequate  assessment  of  a  parent's  paying 
potential  has  not  been  made. 


II.   RECOMMENDED  CHANGES. 

Many  child  support  guidelines  have  been  published  over  the  years. 
This  Council  has  looked  at  most  of  them.   The  latest,  which  the 
Council  feels  is  most  comprehensive  and  statistically  sound,  has 
been  developed  by  the  Institute  for  Court  Management  of  the 
National  Center  for  State  Courts  in  Denver,  Colorado.   An  adapted 
version  of  this  guideline  is  attached  as  Appendix  1.   The  Council 
intends  to  continue  studying  support  auidelines  and  make  final 
recommendations  by  June  1,  19  86. 
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Support  quideliner  should  be  implemented  hy  court  rule  of  the 
Supreme  Court  of  Montana  or  by  the  Montana  Legislature.   The 
Council  prefers  implementation  by  the  Supreme  Court  in  order  to 
facilitate  timely  updating  or  modification. 

Ine  guidelines  do  not  remove  judicial  discretion.   It  is  neces- 
sary for  the  court  to  consider  unusual  situations.   Hov/ever,  it 
is  expected  that  each  case  will  be  compared  to  the  statewide 
standard,  and  will  only  deviate  where  a  reason  exists  to  do  so. 

The  Council  views  dissolution  of  a  marriage  as  the  termination  of 
one  family  relationship  and  the  creation  of  two  new  households, 
each  involving  the  children  and  one  parent.   New  financial  prob- 
lems result  from  the  redistribution  of  income  and  assets.   The 
guideline  concept  makes  that  redistribution  fair  and  consistent 
to  the  children  and  the  parties.   The  individuals  going  through 
this  process  will  have  a  realistic  expectation  of  the  financial 
obligation  to  their  children  that  will  result  from  the  dissolu- 
tion of  their  marriage. 


12 


CHAPTER  II 


GOAL  II.   TO  ENHANCE  POST  DIVORCE  RIGHTS  AND  ASSUMPTION  OF  OBLI- 
GATTJNS  OF  PARENTAGE. 

I.  SUMMARY  OF  PROBLEM:   The  Council  found  that  dissolution  of 
marriage  (divorce)  in  Montana  creates  a  situation  in  which  one 
parent's  relationship  with  their  children  is  reduced  to  that  of 
periodic  visitor.   Courts  have  traditionally  given  permanent 
custody  to  one  parent,  usually  the  mother  with  some  sort  of  visi- 
tation rights  for  the  other  parent.   This  arrangement  takes  care 
of  the  parent-to-parent  relationship,  but  ignores  the  child-to- 
parent  relationship.   Individuals  v;ho  make  a  conscious  decision 
to  bring  a  life  into  the  world  should  not  be  denied  participation 
in  the  growth  and  development  of  that  child  just  because  they 
cannot  get  along  with  the  other  parent.   Both  marriages  and  dis- 
solutions carry  v;ith  them  an  ongoing  expectation  and  responsibil- 
ity regarding  the  financial  and  emotional  support  of  the 
children.   These  expectations  too  frequently  are  dissolved  with 
the  marriage. 

Major  problems  identified  are: 

lack  of  child  parental  contact  and/or  influence  after 
dissolution  of  marriage. 

award  of  custody  of  children  to  one  parent  while  ignoring 
the  absolute  right  of  the  other. 

visitation  statutes  which  make  the  non-custodial  parent 
totally  dependent  on  the  ex-spouse  for  any  relationship 
with  their  children. 

custodial  parents  who  frequently  take  children  to  another 
jurisdiction,  establishing  residency  and  then  seek  modifi- 
cations to  the  Montana  decree,  causing  undue  hardship  on 
the  non-custodial  parent. 

frustration  from  lack  of  visitation  has  an  effect  on  non- 
custodial willingness  to  pay  child  support, 
court  system  which  respond  slower  and  less  decisively  in 
visitation  matters  than  in  child  support.   Roth  ^'isitation 
and  support  amount  have  become  ongoing  gender-based 
issues . 

II.  RECOMMENDED  CHANGES: 

Recommendations  for  an  ongoing  parental  relationship  are 
contained  in  Appendix  II. 

Recommendations  for  alleviating  the  visitation  problem  are 
contained  in  Appendix  III. 
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Chapter  III 


GOAL  III.   TO  REMOVE  DISSOLUTION  (DIVORCE)  FROM  THE  TPJ\DITIONAL 
ADVERSARIAL  PROCESS  AND  THUS  REDUCE  THE  TRAUMA  THAT  IS  ASSOCIATED 
WITH  DISSOLUTION  OF  MARRIAGE  (SUBJECT  TO  LEGAL  REVIEW) 


I.   SUMMARY  OF  PROBLEM:   When  the  Council  held  its  initial  meet- 
ing, great  concern  v/as  expressed  that  the  adversaria]  climate  in 
courtroom  proceedings  encourages  the  parties  to  fight  and,  more 
importantly,  to  v/in.   The  parties,  whether  initially  so  or  not, 
once  swept  into  that  climate,  become  combatants.   Each  issue 
(property  distribution,  child  custody,  child  support,  visitation, 
and  dissolution)  become  innings  and  it  is  important  to  v/in  the 
inning.   The  way  to  win  is  to  wage  total  battle.   Each  demeans 
the  other  until  al].  that  is  left  is  acrimony.   When  the  Court's 
decree  is  issued  the  winner  demands  compliance  and  the  vanquished 
complies  begrudgingly . 

This  atmosphere  of  combat  overrides  the  one  great  truth  of  disso- 
Jution:   All  of  the  parties  (mother,  father  and  children)  lose. 
Where  the  intact  family  has  limited  resources,  those  resources 
divided  to  maintain  two  or  more  households  will  not  maintain  the 
meager  standards  of  the  past.   The  natural  result   is  further 
acrimony  and  shirking  of  duties  to  those  which  are  least  able  to 
fend  for  themselves,  namely,  the  children. 

Methods  of  defusing  marital  dissension  and  divorce  acrimony 
exist.   It  is  not  possible  to  utilize  them  in  the  present 
adversarial  environment.   A  system  with  relaxed,  informal  proce- 
dures, presided  over  bv  a  person  trained  in  human  relations  and 
subject  to  review  by  the  courts,  will  provide  that  environment. 


II.  RECOMMENDED  CHANGES: 

A.   Substantive  Law  Changes 

The  Council  recommends  only  minor  changes  in  the  substantive 
code  dealing  with  dissolution  in  Montana.   The  statutes  which 
presently  govern  dissolution  adequately  spel]  out  that  sub- 
stantive law.   We  are,  however,  recommending  to  the  Legisla- 
ture sweeping  changes  in  the  procedure  and  personnel  handling 
these  cases. 
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Dissolution  proceedings  commence  with  the  filing  of  a  statu- 
tory petition  with  the  Clerk  of  Court.   We  recommend  the 
present  statute  be  amended  to  require  filing  of  two  addition- 
al documents. 

First,  complete  confidential  financial  statements  would  be 
filed,  under  oath,  by  both  parties  at  the  time  of  the  filing 
of  a  joint  petition.   If  the  petition  were  by  a  single  party, 
that  party  would  have  to  file  a  confidential  financial  state- 
ment together  with  an  estimate  of  the  resources  of  the  other 
party.   Upon  the  appearance  of  the  other  party,  that  party 
would  be  required  to  file  a  confidential  financial  statement 
under  oath.   The  purpose  of  requiring  financial  statements 
with  the  petition  is  to  bring  immediate  attention  to  the 
total  financial  picture  of  the  family.  ■ 

Secondly,  we  recommend  the  petitioning  party  be  required  to 
submit  a  child  custody  plan  with  the  initial  petition  which 
emphasizes  joint  physical  custody. 

Personnel  Changes. 

We  envision  the  creation  of  a  new  office,  that  of  Court  Com- 
missioner. 

We  see  the  need  of  ten  Court  Comjnissioners  statewide,  to  be 
assigned  to  specific  districts.   The  Court  Commissioner  would 
be  an  officer  of  the  District  Court  and  would  be  supervised 
by  the  District  Court  in  the  district  where  the  Court  Commis- 
sioner is  sitting.   Because  they  are  officers  of  the  court. 
Court  Commissioners  would  be  entitled  to  use  the  support 
services  of  the  courts  including  secretarial  help.   Court 
Commissioners  could  not  be  assigned  duties  outside  of  disso- 
lution proceedings. 

The  Court  Commissioner  would  be  a  mature  person  with  an 
appropriate  masters'  degree  and  with  specific  training  in 
mediation  and  conciliation.   The  Court  Commissioner  after  a 
reasonable  probation  period,  should  have  assurance  of  job 
security  and  should  not  be  permitted  outside  employment.   The 
Court  Commissioner  should  not  be  subject  to  disaualif ication 
by  the  parties.   The  Supreme  Court  would  be  the  hiring  agen- 
cy. 

The  Supreme  Court  of  Montana  would,  by  court  rule,  prescribe 
uniform  procedures  in  natters  before  Court  Commissioners  not 
inconsistent  with  the  legislative  act  and  would  further  pre- 
scribe uniform  forms  for  filing  confidential  financial 
disclosure  and  child  custody  plans.   Local  district  courts 
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should  not  promulgate  rules  governing  Court  Commissioners 
because  a  uniform  statewide  procedure  is  desirable.   The 
Court  Commissi.'^ners  would  utilize  standardized  uniform  forms 
wherever  possible  to  expedite  timeliness  and  uniformity  in 
their  inquiry  and  work  product. 


Procedural  Changes. 

When  the  statutory  petition,  financial  disclosures  and  child 
custody  plan  were  filed  with  the  court,  the  Clerk  of  Court 
would  set  a  time  and  place  for  the  first  meeting  of  the  par- 
ties with  the  Court  Commissioner.   At  that  time,  the  Clerk 
would  issue  a  summons  and  an  order  stating  the  time  and  place 
of  the  parties'  first  meeting  with  the  Court  Commissioner, 
requiring  the  parties  to  appear  at  their  first  meeting.   The 
order  would  have  to  notify  the  other  party  of  any  application 
for  temporary  custody  and  support. 

Meetings  would  be  conducted  in  a  reasonably  dignified,  infor- 
mal, relaxed  atmosphere.   Use  of  courtrooms  would  be  discour- 
aged.  The  party's  attorney  could  not  be  present  at  any 
mediation  session. 

The  first  meeting  with  the  Court  Commissioner  would  be 
required  to  take  place  within  ten  working  days  of  the  filing 
of  the  petition;  both  parties  v/ould  have  to  be  present  if 
they  were  subject  to  the  jurisdiction  of  the  court. 

Because  of  the  short  period  of  time  involved,  the  court  could 
not  issue  temporary  custodial  orders.   The  only  exception 
would  be  where  there  had  been  actual  physical  harm  to  the 
children  or  where  extreme  danger  thereof  and  the  facts  were 
set  forth  under  oath,  with  corroboration  by  appropriate  law 
enforcement  officials.   Such  orders  could  only  be  made  by  a 
District  Judge. 

The  parties'  initial  meeting  with  the  Court  Commissioner 
would  be  held  without  verbatim  record.   The  Court  Commission- 
er would  be  especially  enjoined  by  law  to  inquire  in  depth 
and  not  permit  the  mediation  process  to  overwhelm,  either  of 
the  parties.   At  the  preliminary  meeting  the  Court  Commis- 
sioner would  discuss  conciliation,  counseling,  mental  or 
physical  examinations,  investigations,  treatments  or  any 
other  procedure  which  would  be  in  the  parties'  interest.   The 
Court  Commissioner  should  make  inquiry  into  all  issues  of  the 
case.   If  there  were  issues  which  could  be  readily  agreed 
upon  without  offending  the  rights  of  either  party  the 
Commissioner  could  make  a  memorandum  of  those  issues  and 
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require  the  parties  to  sign  it.   The  Court  Commissioner 
shou]d  also  make  a  memorandum  of  the  disagreed  or  remaining 
issues.   The  Ci^virt  Commissioner  would  consider  the  questions 
of  joint  temporary  physical  custody  of  the  children,  tempo- 
:.ary  physical  custody  of  the  children,  visitation,  support, 
living  arrangements  and  v/ould  specifically  be  empowered  to 
require  the  payment  between  the  parties  of  money  for  cost  of 
living  of  any  party  or  the  children. 

The  Court  Commissioner  should  schedule  the  next  meeting  with- 
in 30  days  of  the  initial  meeting. 

If  at  the  first  meeting  with  both  parties  or,  in  the  event  of 
default,  20  days  after  service  of  summons,  it  were  readily 
apparent  that  dissolution  were  warranted  and  there  were  no 
substantial  problems  of  custody,  support  or  visitation  exist- 
ing, the  Court  Comjnissioner  would  be  required  to  make  recom- 
mendations of  dissolution  to  the  Judge  of  the  District  Court. 

The  Court  Commissioner  should  have  continued  jurisdiction  of 
the  case.   He  could  receive  reports  on  tasks,  conciliation, 
examinations  and  like  matters.   The  Commissioner  would  con- 
duct additional  meetings  v/ith  both  parties  present  or  in  the 
event  that  the  parties  agree,  the  Court  Commissioner  could 
hold  private  sessions  v/ith  one  party  or  the  other.   The  Court 
Commissioner  should  serve  as  a  mediator  in  al.l  Questions  of 
joint  custody,  sole  custody,  visitation,  support  and  all 
other  matters  involving  the  children. 

Upon  completion  of  the  Court  Commissioner's  work,  the  Court 
Commissioner  would  be  required  to  either  submit  an  agreed 
order  to  the  court  to  dissolve  the  marriage  or  submit  the 
unresolved  issues  for  the  court's  determination  with  recom- 
mendations . 

The  court  could  assign  the  Court  Commissioner  continuing 
duties  to  supervise  support  payments,  visitation  and  custody. 

Private  mediation  would  be  an  acceptable  alternative  to  the 
process  set  forth  herein,  subject  to  review  by  the  Court 
Commissioner  and  the  District  Court. 


Cost 

We  believe  ten  Court  Commissioners  could  be  hired  for  $35,000 
each  per  annum  at  present  standards  of  pay.   Emplovee  bene- 
fits and  travel  expense  would  raise  the  cost  to  approximately 
$500,000.00  per  year.   To  offset  this  cost  it  must  be 
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observed  that  Court  Commissioners  would  relieve  District 
Courts  of  much  congestion.   This  should  alleviate  requests 
for  additional  District  Court  Judges  and  free  District  Court 
Judges  for  other  duties. 

Cost  is  not  significant  when  the  results  are  measured.   If 
less  induced  acrimony  results  in  greater  child  support  pay- 
ment com.pliance,  cost  is  insignificant.   If  less  induced 
acrimony  results  in  less  tension  over  child  visitation  or 
custody,  cost  is  insignificant.   And  if  the  lack  of  induced 
acrimony  results  in  even  an  occasional  repair  of  a  troubled 
marriage,  the  results  cannot  be  measured  in  money. 
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CHAPTER  IV 


GOAL  IV:   TO  PROVIDE  THAT  DIVORCE  LAWS  AND  CHILD  SUPPORT  COLLEC- 
TION REMEDIES  BE  UNILATERALLY  ACCEPTED  IN  ALL  JURISDICTIONS  OF 
MONTANA  INCLUDING  THE  SEVEN  INDIAN  RESERVATIONS. 

Further  di.r,cussion  is  not  warranted.   The  problem  and  recommenda- 
tions are  sufficiently  set  out  in  the  summary. 


19 


Appendix 
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APPENDIX  I 


GUIDE  FOR  DETERMINATION 
OF 
CHILD  SUPPORT  OBLIGATIONS 


Part  1.   Introduction 

The  statutory  standards  for  determining  child  support  obligations 
in  Montana  are  contained  in  M.C.A.  Sections  40-4-204  and  40-6-116 
for  dissolution  of  marriage  proceedings  and  paternity  actions. 
Although  these  standards  offer  broad  guidance  to  persons  involved 
in  the  establishment  of  child  support  obligations,  the  standards 
do  not  explain  how  to  apply  the  standards  to  specific  child  sup- 
port actions.   The  major  purpose  of  this  guide  is  to  produce  a 
uniform  and  equitable  approach  to  applying  the  standard  that  is 
predictable,  reasonable,  simple  to  calculate,  and  which  reflects 
the  duty  of  both  parents  to  support  their  children  commensurate 
with  their  ability. 

The  intent  of  the  guide  is  to  create  a  rebuttable  presumption  of 
the  reasonableness  of  the  child  support  obligation.   As  is  true 
v/ith  any  system,  the  application  of  this  guide  may  not  produce  a 
child  support  payment  that  is  fair  or  adequate  in  every  instance. 
In  applying  the  guide  as  a  baseline  from  which  to  proceed,  the 
parties  or  the  court  may  make  adjustments  either  upward  or  down- 
ward to  reflect  a  particular  inconsistent  circumstance.   The 
burden  of  showing  why  such  deviation  from  the  guide  should  be 
made,  will  be  on  its  proponent.   Any  departure  from  the  guide 
should  be  accompanied  by  a  written  statement  which  gives  the 
reasons  for  deviation  from  the  guide's  direct  application. 

The  economic  principles  underlying  this  guide  are  founded  upon  a 
formula  developed  bv  the  Institute  for  Court  Management  of  the 
National  Center  for  State  Courts,   In  concept,  the  formula  is 
based  on  economic  evidence  that  the  costs  of  a  child  can  be  accu- 
rately depicted  as  a  proportion  of  family  income  consumption. 
This  proportion  remains  relatively  consistent  but  does  change 
predictably  with  changes  in  the  level  of  household  income  and 
with  the  number  and  ages  of  the  children.   The  formula,  in  turn, 
converts  this  data  into  percentages  of  net  family  income  which 
are  computed  into  a  child  support  obligation. 
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Part  2.   Determination  of  gross  income  for  each  obligor  parent. 

In  the  determinati<^n  of  child  support  obligations  the  explicit 
policy  of  this  guideline  is  to  make  available  for  the  benefit  of 
the  .iiild(ren)  sufficient  funds  to  provide  the  standard  of  living 
the  child  would  have  enjoyed  had  the  marriage  not  been  dissolved. 
Accordingly,  all  income,  from  whatever  sources,  including  busi- 
ness expense  account  payments  for  meals  and  automobiles  to  the 
extent  that  they  provide  the  parent  with  something  he  or  she 
would  otherwise  have  to  provide,  will  constitute  gross  income. 
Also  to  be  included  are  such  income  as  pensions,  dividends, 
interest,  trust  income,  proceeds  from  contracts,  and  so  forth. 

AFDC  and  other  welfare  benefits  being  received  by  an  obligor 
parent  are  not  to  be  included  as  income.   In  those  cases' where 
obligor  parents  are  receiving  Veterans  Administration  Disability, 
Supplemental  Security  Income,  or  other  private  disability  bene- 
fits, they  should  be  required  as  part  of  any  court  ordered  sup- 
port, obligation  to  apply  for  those  program  benefits  their 
children  are  entitled  to  receive.   Depending  on  case-by-case 
circumstances,  these  benefits  may  replace  in  whole  or  in  part  any 
child  support  obligation. 

All  income  should  be  annualized  and  copies  of  the  last  two  years' 
tax  returns  should  accompany  financial  statements  as  well  as 
current  wage  stubs.   Such  annualization  and  examination  of  a  two 
year  period  will  provide  a  normalized  pattern  of  income-producing 
abilities.   Without  such  examination  a  temporary  period  of 
present  unemployment  or  underemployment  may  indicate  an  unwar- 
ranted low  amount  of  income  available  for  support. 

Part  3.   Imputed  or  attributed  income. 

A  particular  problem  exists  for  obligor  parents  who  are  voluntar- 
ily unemployed  or  underemployed.   It  is  the  policy  of  this  guide 
that  a  parent  will  be  excused  from  making  a  financial  contribu- 
tion only  if  he  or  she  is  physically  or  mentally  incapacitated. 

In  cases  where  the  obligor  parent  is  not  working  or  is  not  work- 
ing at  full  earning  capacity,  the  reasons  for  such  a  limitation 
on  earnings  should  be  examined.   If  the  reason  is   a  matter  of 
choice,  the  local  job  market  should  be  reviewed  to  determine  what 
a  person  with  the  obligor  parent's  trade  skills  and  capabilities 
could  earn.   Those  typical  earnings  can  then  be  imputed  to  the 
obligor  parent  for  use  in  this  guide.   This  approach  is  most 
useful  when  the  obligor  parent  has  a  relatively  stable  and  recent 
work  history.   The  approach  can  also  be  used  v;hen  the  obligor 
parent  has  minimal  skills  and  no  work  history  by  ascribing  earn- 
ings based  on  a  minimum  wage  for  a  full  work  week. 
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Alternatively,  when  the  obligor  parent  is  remarried  to  a  person 
who  is  fully  employed,  and  the  obligor  parent  elects  to  stay  at 
home  as  homemaker  for  the  new  spouse,  a  dollar  value  may  be  set 
which  shall  be  considered  as  that  obligor  parent's  income.  The 
va]'..^  for  homemaker  services  should  be  assessed  at  no  less  than 
tho  federal  minimum  wage  level  for  a  forty  hour  week. 

Part  4.   Income  of  current  spouses. 

Stepparents  and  other  adult  household  members  are  not  generally 
responsible  for  the  support  of  children  of  prior  marriages  or 
relationships.   Consequently,  these  guidelines  do  not  take  into 
account  income  from  other  adults  who  may  reside  with  either  of 
the  separated  obligor  parents.   However,  for  subsequent  modifica- 
tions of  initial  support  awards,  due  consideration  may  be  given 
the  effect  of  shared  expenses.   That  is,  a  current  spouse's 
income  might  be  counted  as  reducing  the  obligor  parent's  living 
expenses  and  might,  therefore,  increase  on  a  case-by-case  basis 
the  amount  of  income  available  for  child  support. 

Part  5.   Assets  as  income. 


Actual  or  imputed  income  may  not  be  by  itself  an  adequate  measure 
of  the  obligor  parent's  ability  to  pay  child  support.   The  obli- 
gor parent,  for  example  may  have  savings,  life  insurance,  vehi- 
cles, real  estate,  (other  than  permanent  home),  collections,  and 
other  assets  in  amounts  unrelated  to  income.   Unless  account  is 
taken  of  these  holdings,  preferential  treatment  will  be  given  the 
obligor  parent  and  the  child (ren)  will  correspondingly  be  denied 
a  share.   This  is  not  to  imply  that  there  must  be  a  forced  sale 
of  these  assets  but  that  their  dollar  value  be  counted  in  deter- 
mining funds  available  for  support.   Consequently,  an  amount 
equal  to  two  (2)  percent  of  the  total  value  of  the  obligor  par- 
ent's assets  is  to  be  added  each  month  to  that  parent's  total 
monthly  income.   The  obligor  parent  can  later  decide  whether,  in 
fact,  to  liquidate  assets  or  to  make  other  expenditure  adjust- 
ments to  compensate. 

The  assessment  of  assets  should  exclude  from  consideration  such 
non-income  and  non-depreciable  producing  assets  of  "reasonable" 
value  such  as  a  permanent  home,  farm  land,  furnishings,  and  one 
automobile.   Also  excluded  should  be  income  producing  assets  such 
as  real  property  in  the  form  of  a  farm  or  business,  vehicles, 
tools,  or  instruments  used  to  produce  a  primary  source  of  income. 

Part  6.   Determining  net  income  available  for  support. 

The  implementation  of  the  policy  of  keeping  primary  focus  on  the 
needs  of  the  child (ren)  requires  that  from  each  obligor  parent's 
income  only  a  minimum  of  exclusions  be  allowed.   Therefore,  from 
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gross  income  only  the  following  are  subtracted  as  deductions: 
federal  and  state  incomn  taxes;  FICA;  union  dues,  retirement 
contributions,  unicornis,  etc.,  which  are  required  as  a  condition 
of  employment  and  are  not  reimbursed  by  the  employer;  legitimate 
business  expenses;  and  health  insurance  if  the  benefits  are  main- 
taxned  for  the  obligor  parent's  dependents,  including  the 
child  (ren)  of  the  action  at  hand. 

Child  support  payments  owed  for  children  of  the  obligor  parent 
not  of  the  union  between  the  parents  in  this  case  which  are  actu- 
ally being  paid  are  being  v/ithheld  from  the  obligor  parent's 
wages  by  involuntary  v/age  assignment  or  other  similar  ]egal  pro- 
cess, may  be  excluded  from  gross  income  to  the  extent  that  such 
withholding  actually  occurs. 

Deductions  made  by  an  employer  from  the  obligor  parent's  wages 
for  credit  unions  or  merely  for  the  convenience  of  the  obligor 
parent  will  not  be  recognized. 

Where  income  has  been  imputed  to  a  stay-at-home  homemaker,  the 
permissible  deductions  will  not  be  permitted  since  none  are  being 
made. 

Part  7.   Application  of  the  formula. 

For  ease  of  use,  the  formula  is  manifested  by  a  table  which  has  a 
series  of  percentages  differing  by  income  level,  number  of  chil- 
dren, and  age  of  children.   To  determine  child  support  from  this 
table,  the  net  income  of  the  two  parents  is  added  together.   This 
sum  is  then  compared  to  the  income  level  column,  and  the  line 
showing  the  number  and  age  of  the  children  to  arrive  at  a  per- 
centage figure.   This  percentage  is  then  applied  separately  to 
each  parent's  income  to  establish  in  dollar  amounts  the  support 
obligation  for  each  parent. 

For  example,  father  and  mother  are  divorced.   Neither  has  remar- 
ried.  Father  nets  $7,849  annually;  mother  nets  $6,600.   The 
combined  income  is  $14,448.   Their  only  child,  age  2,  lives  with 
mother.   Referring  to  the  table,  child  support  is  calculated  as 
19.7%,  a  support  obligation  of  $128.85  results  for  father  and 
$108.35  for  mother.   Since  mother  is  the  custodial  parent,  the 
$108.35  is  retained  by  her.   It  represents  the  amount  that  is 
presumably  spent  directly  on  the  child  in  the  custodial  house- 
hold.  The  obligation  of  $128.85  per  month  incurred  by  the  father 
is  payable  as  child  support  to  the  mother. 

Part  8.   Custody  arrangements. 

Under  these  guidelines  a  total  child  support  obligation  is 
calculated  separately  for  each  parent  without  initial  regard  to 
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custody.   Subsequent  to  such  determination,  in  sole  custody 
arrangements  the  custodial  parent  for  all  the  children  will 
retain  his  or  her  share  of  the  support  obligation  and  the  non- 
custodial parent  pays  his  or  her  share  to  the  custodial  parent. 
If  '.here  is  split  custody  of  the  children,  each  parent  shall 
1  tain  the  share  of  the  total  child  support  owed  to  the  child  in 
his  or  her  custody  and  pay  the  difference,  if  any,  to  the  other 
parent  for  children  in  the  other  parent's  custody. 

When  the  obligor  parents  share  joint  physical  custody  (both  par- 
ents have  custody  of  the  children  more  than  30%  of  a  365  day 
period),  to  avoid  unnecessary  transfers  of  funds,  the  "pay  over" 
of  each  parent  for  the  year  should  be  determined  by  multiplying 
the  monthly  support  obligation  times  the  number  of  months  the 
parent  has  custody.   If  one  parent's  yearly  obligation  is  greater 
than  that  owed  by  the  other,  the  excess  amount  shall  be  divided 
by  12  and  paid  monthly  over  ,  the  year. 

For  example.  Parent  A's  support  obligation  is  $300  per  month  and 
Parent  B's  obligation  is  $100.   Parent  A  has  custody  for  4  months 
of  the  year  and  Parent  B  has  the  child  for  the  remainder.   Thus, 
over  a  year.  Parent  A  would  pay  to  Parent  B  $300  times  8  months 
or  $2,400;  and  Parent  B  would  pay  Parent  A  $100  times  4  months  or 
$400.   Accordingly,  Parent  A  owes  $2,000  per  year  more  than  Par- 
ent B  owes  to  Parent  A.   To  meet  this  obligation.  Parent  A  should 
pay  to  Parent  B  $166.66  per  month  ($2,000  divided  by  12  months). 

For  cases  involving  joint  physical  custody,  the  table  presumes 
that  direct  expenses  are  incurred  in  approximate  proportion  to 
the  duration  of  physical  custody.   This  presumption  should  be 
reviewed  carefully  in  the  application  of  the  table  since  some 
expenses  may  not  be  borne  proportionately.   For  example,  the 
parent  having  custody  of  the  child  during  the  major  part  of  a 
school  tern  may  incur  additional  expenses  for  clothing,  books, 
recreation,  and  so  forth.   Adjustments  may  be  made  in  the  amounts 
calculated  from  the  table  to  reflect  any  such  disparity. 

Part  9.   Age  adjustments. 

Studies  of  household  expenditure  patterns  have  found  that  spend- 
ing levels  for  children  are  related  to  their  age.   The  table 
makes  provision  for  only  two  age  brackets:   0-il  and  12-17.   This 
is  based  on  a  general  consensus  that  expenditures  increase  mark- 
edly for  children  in  the  twelve  to  seventeen  range.   The  table 
thus  has  an  advantage  of  concentrating  higher  child  support 
awards  during  the  teen  years  when  the  need  for  augmentation  or 
"teenage  premium"  is  greatest. 
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V'hen  the  ages  of    the  children  require  use  of  more  than  one  line 
from  the  table,  locate  the  per-child  percentage  from  the  correct 
age  grouping  and  then  divide  the  percentage  by  the  number  of 
children  to  get  the  percentage  of  the  obliqor  parent's  income 
allocated  to  that  child. 

For  example,  the  combined  net  income  of  the  parents  of  a  7  year 
old  child  and  a  14  year  old  is  $20,000  annually.   The  percentage 
for  two  children  age  7  is  27.1%  which  is  divided  by  two  to  arrive 
at  a  figure  of  13.55%  of  net  income  for  the  7  year  old  child. 
Likewise,  the  percentage  for  two  14  year  olds  is  33.5%  which 
yields  an  obligation  of  16.75%  of  net  income  for  the  other  child. 

Part  10.   Low  income  parents. 

Regardless  of  the  presumptive  level  derived  from  the  table,  an 
obligor  parent  should  not  be  held  to  his  or  her  full  application 
of  the  table  percentage  if  to  do  so  would  reduce  the  parent's 
standard  of  living  below  the  poverty  line.   Where  this  will 
occur,  child  support  should  be  established  on  a  case-by-case 
basis.   Except  in  unusual  adverse  circumstances,  a  minimum  order 
of  no  less  than  $50.00  should  be  set  in  all  cases  to  establish 
the  principle  of  payment  and  to  lay  the  foundation  for  increased 
orders  when  the  parent's  income  increases. 

Part  11.   Medical  expenses. 

Under  state  law,  every  decree,  judgment  or  order  establishing  a 
child  support  obligation  and  every  modification  of  an  existing 
order  must  include  a  provision  requiring  the  parents  to  obtain 
medical  insurance  on  the  child  in  addition  to  the  child  support 
obligation.  If  health  insurance  on  behalf  of  the  child  is  car- 
ried by  a  parent,  the  parent's  net  cost  of  the  child's  share  of 
the  premium  is  allowed  as  a  deduction  from  child  support. 

Insurance  deductibles,  medical,  dental,  and  optical  expenses 
v/hich  are  not  covered  by  insurance  should  be  pro-rated  between 
the  parents  based  on  the  net  income  of  each. 

Part  12.   Child  care  expenses. 

Work  or  training  related  child  care  expenses  are  a  mutual  respon- 
sibility of  both  parents  and  are  to  be  apportioned  between  them 
based  on  their  respective  levels  of  net  income.   Because  child 
care  expenses  may  be  of  indeterminate  duration,  such  expenses  are 
to  be  considered  as  a  supplement  to  the  child  support  established 
by  the  table  and  are  to  be  paid  only  during  those  times  when 
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child  care  expenses  are  actually  being  incurred.   For  this  rea- 
son, orders  establishing  the  dollar  contribution  of  a  parent 
toward  child  care  costs  should  set  this  amount  as  a  separate  item 
in  the  order, 

L.jtermj  nation  of  a  monthly  child  care  obligation  for  the  purpose 
of  this  guide  should  be  based  either  upon  annualized,  average 
costs  of  receipted  expenses,  or,  when  the  history  of  such  expens- 
es are  not  available,  upon  estimates  based  on  the  average  neces- 
sary monthly  costs  of  such  services. 

Although  chid  care  costs  in  effect  reduce  the  available  net 
income  of  the  parties,  calculation  of  ongoing  child  support 
occurs  v/ithout  consideration  of  such  costs.   In  order  to  adjust 
for  this.  Worksheet  #2  for  calculating  the  parent's  proportioned 
responsibility  for  child  care  costs  includes  a  credit  factor 
which  makes  an  allov;ance  for  the  difference  in  child  support 
calculated  at  two  different  net  income  levels,  without  child  care 
costs  and  with  child  care  costs. 


Part  13.   Other  dependents. 

As  regards  the  treatment  of  other  dependents,  this  guide  uses  a 
"first  mortgage"  approach  in  which  children  of  prior  marriages  or 
relationships  are  given  priority  over  subsequent  children.   This 
policy  is  based  on  reason  and  economic  theory.   Both  suggest  that 
the  problems  of  inadequate  support  for  children  of  multiple  rela- 
tionships would  be  alleviated  if  parents  were  discouraged  from 
having  m.cre  children  unless  they  were  capable  of  contributing 
adeguately  to  the  needs  of  al]  their  offspring.   Consequently,  if 
support  is  sought  for  children  of  a  subsequent  relationship  when 
there  is  a  pre-existing  order  for  a  child  born  from  a  previous 
relationship,  priority  would  be  given  to  the  earlier  children 
born  by  subtracting  the  amount  actually  paid  from  the  parent's 
net  income  base.   (See  Part  2).   This  diminishes  the  amount  of 
parental  resources  available  to  support  children  from  the  subse- 
auent  relationship. 

Likewise,  when  this  guide  is  being  used  to  reevaluate  a  prior 
child  support  order  for  modification,  the  position  is  taken  that 
the  parent's  prior  child  support  obligations  have  absolute  prece- 
dence over  the  needs  of  a  new  family.   A  parent's  plea  that  his 
or  her  new  responsibilities  are  a  change  in  circumstances  justi- 
fying a  reduction  in  a  prior  child  support  award  will  not  serve 
as  a  basis  for  a  reduction  of  support.   Creation  of  the  new  fami- 
ly is  a  voluntary  act  and  that  parent  should  decide  whether  he  or 
she  can  meet  existing  support  responsibilities  and  provide  for 
new  ones  before  taking  that  step. 
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Part  14.   Need  for  updating. 

Even  if  a  support  ordnr  accurately  reflects  the  needs  of  the 
child  and  the  resources  of  a  parent  when  it  is  initially  set, 
chanqps  in  circumstances  that  inevitably  occur  with  the  passage 
of  time  can  seriously  erode  its  value  and  reduce  the  equity  for 
the  parties.   As  a  result,  these  guidelines  recommend  that  all 
support  orders  and  support  agreements  contain  a  provision  for 
bi-annual  review  on  instance  of  either  party  of  the  support  obli- 
gation.  The  review  should  be  made  by  re-applj.cation  of  this 
guideline.   Doing  so  will  take  into  account  changes  in  all  fac- 
tors considered  by  the  guideline  rather  than  focusing  on  only  one 
or  two  variables. 
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WORK  SHEET  #1 
FOR 
DETERMINATION  OF  CHILD  SUPPORT 


1.  Income  (annualized) 

a.  earnings 

b.  imputed  income 

c.  percent  of  asset  value 

d.  other 

e .  TOTAL  ' 

2.  Deductions  (annualized) 

a.  taxes 

b.  FICA 

c.  union  dues 

d.  mandatory  retirement 

e.  mandatory  health 
insurance 

f.  child  support 

g.  other 
h .   TOTAL 

3.  Net  Available  Resources 

(line  le  minus  line  2h) 

4.  Combined  Total  Net  Income 

5.  Percentage  from  Table 

6.  Each  Parent's  Obligation 

7.  Monthly  Support  Obligation 

(line  6  divided  by  12) 

8.  Deduction  for  Monthly 
Medical  Insurance  Paid 
in  Behalf  of  child(ren) 

9.  Net  Support  Obligation 
(line  7  minus  line  8) 


Mother     Combined      Father 
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WORK  SHEET  #2 
FOR 
CHILD  CARE  COSTS 


Mother 


Combined 


Father 


1.  Costs  of  Child  Care 

(annualized) 

2.  Met  Available  Income 

3 .  Combined  Net  Income 

4 .  Pro-rata  share 

(line  2  divided  by  line  3) 

5.  Parent's  Share  of  Costs 
(line  4  times  line  1) 

6.  Reduced  Net  Income 
(line  2  minus  line  5) 

7.  Combined  Reduced  Total 

8 .  Percentage  from  Table 

9.  Each  Parent's  Obligation 
(line  6  times  line  8) 

10.  Monthly  Support  Obligation 

(line  9  divided  by  line  12) 

11.  CREDIT  FACTOR 

(line    9    -  Worksheet    #1,    minus 
line    10) 

12.  PAYABLE    CHILD   CARE    COSTS 
(line    5   minus    line    11) 


31 


APPENDIX  II 


Draft  Outlinp  for  Dual  Parenting  Responsibility 

A.   It  is  our  intent  in  proceedings  of  dissolution  to  insure  a 
structure  v/hich  provides  for  the  opportunity  for  children  to 
have  the  enjoyment  and  benefits  of  the  nurturing  of  both 
parents . 

1.  The  presumption  is  the  structure  will  be  one  of  "dual 
parenting  responsibility"  shared  between  parents  equita- 
bly. 

2.  Dual  parenting  responsibility  means: 

a)  the  equitable  apportionment  of  physical  residency 
with  both  parents,  including  visitation; 

b)  the  equitable  apportionment  of  financial  child  sup- 
port responsibilities; 

c)  the  sharing  of  major  decisions  involving  health, 
education,  religion,  relocation,  social  adjustment, 
activities,  transportation,  and  employment; 

d)  the  making  of  day-to-day  and  emergency  decisions  by 
the  parent  having  physical  residency  at  that  time; 

e)  the  making  of  necessary  adjustments  to  facilitate 
both  parents'  employment  and  other  needs;  and 

f)  the  facilitating  of  the  adjustments  of  the  child. 

3.  Application  of  dual  parental  responsibility  commences 
with  the  filing  of  a  petition  for  dissolutions  as  fol- 
lows : 

a)  a  dual  parental  responsibility  plan  must  be  filed  at 
time  of  petition; 

b)  a  dual  parental  responsibility  plan  must  be  served  on 
the  respondent  with  notice  of  hearing  of  response 
within  10  days; 

c)  the  respondent  must  file  opposing  a  dual  parental 
responsibility  plan  more  than  two  working  days  before 
the  hearing; 

d)  at  the  conclusion  of  the  hearing,  the  court  shall 
make  a  dual  parental  responsibility  order; 

e)  the  dual  parental  responsibility  plan  is  reviewable 
upon  petition  by  either  party  and  amendable  upon  good 
cause  at  anytime  before  final  order  or  upon  mutual 
written  consent  of  both  parties; 

f)  the  final  order  of  dual  parental  responsibility  shall 
be  made  within  120  days;  and 

g)  if  neither  party  requests  a  dual  parenting 
relationship  the  court  may  order  other  alternatives. 
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The  Dual  Parental  Repponsibility  Plan  will  contain: 

a)  equitable  allotments  of: 

i)   tir.':?  of  physical  residency  with  the  opportunity 

for  contact  with  both  parents  as  practical  circum- 
stances permit  including  visitation;  and 
ii)   financial  support  by  both  parents  in  conformity 
with  established  guidelines  to  include: 

a)  medical,  optical,  and  dental; 

b)  food,  clothing,  shelter; 

c)  travel  and  transportation; 
c)   educational;  and 

e)   other  special  needs. 

b)  provisions  for  the  continuity,  where  possible,  of  the 
child's  social  environment  including  the  child's 
home,  school,  or  extended  family; 

c)  provisions  for  the  sharing  of  major  decisions  of 
health,  education,  religion,  relocation,  social 
adjustment,  activities,  transportation,  and  employ- 
ment; 

d)  provisions  for  the  making  of  day-to-day  and  emergency 
decisions  by  the  parent  having  physical  residency  at 
that  time;  and 

e)  provisions  for  the  making  of  necessary  adjustments  to 
facilitate  both  parents  employment  and  other  needs. 

Review  of  custody  award  by  court  commissioner  when 
ordered  by  the  court  shall  include: 

a)  custody  awards  existent  prior  to  enactment  of  this 
legislation; 

i)   standards  of  <40-4-219  apply;  and 
ii)   no  petition  for  modification  may  be  filed  within  1 
year  of  this  act. 

b)  parental  responsibility  orders  subsequent  to  this 
procedure; 

i)   the  standards  of  <40-4-219  apply. 

The  presumption  of  dual  parental  responsibility  need  not 
apply: 

a)  if  parenting  is  impossible  because  of  disabling  men- 
tal or  physical  condition;  or 

b)  where  there  is  a  history  of  abuse  or  neglect  of  these 
or  other  children 
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APPENDIX  III 


40-4-217.   Visitation.   (1)   Whenever  physical  custody  of  a  child 
j;  v/ith  one  parent  or  is  being  shared  between  parents,  the  child 
and  the  noncustodial  parent  are  entitled  to  reciprocal  rights  of 
frequent  and  meaningful  visitation  for  the  purpose  of  fostering 
and  maintaining  a  viable  parent-child  relationship. 

(a)  The  reciprocal  right  of  the  child  and  parent  to  visita- 
tion shall  not  be  denied  by  one  parent  to  the  other  or  by  the 
court  absent  a  showing  by  clear  and  convincing  evidence  of  physi- 
cal, mental,  moral,  or  emotional  harm  to  the  child. 

(b)  The  custodial  parent  has  a  duty  to  encourage  and  aid  the 
child  and  the  other  parent  in  gaining  visitation.   It  is  the 
noncustodial  parent's  duty  to  maintain  visitation  v/ith  their 
child. 

(2)  Visitation  rights  may  be  reviewed  by  a  court  upon  motion 
of  either  party  or  by  motion  of  the  court.   Upon  review  the  court 
shall  consider  the  inherent  rights  of  parent  and  child  to  one 
another's  companionship  and  determine  a  visitation  schedule  which 
will  maximize  parent-child  visitation. 

(a)  It  is  presumed  that  the  best  interest  of  the  child 
requires  visitation  with  the  noncustodial  parent  no  less  than  25% 
of  a  calendar  year  except  in  the  case  of  joint  custody,  where 
visitation  shall  be  as  determined  by  the  dual  parenting  responsi- 
bility plan. 

(b)  The  court  shall  insure  the  factors  set  forth  below  are 
considered  in  setting  the  visitation  schedule: 

(i)    parental  work  schedules; 

(ii)   proximity  of  parents  to  each  other; 

(iii)  financial  status  of  parents  in  being  able  to  provide 
transportation  and  the  needs  of  the  child  during  visitation  peri- 
ods ; 

(iv)   effect  on  the  child's  schooling  and  other  reasonable 
activities; 

(v)    effect  of  travel  requirements;  and 

(vi)   the  reasonable  preferences  of  the  child. 

(3)  The  willful  and  consistent  refusal  of  the  custodial 
parent  to  permit  any  contact  with  the  other  parent,  or  the  will- 
ful and  consistent  attempts  by  the  custodial  parent  to  alienate 
the  child  from  the  other  parent  or  to  frustrate  the  exercise  of 
visitation  rights  is  an  act  so  inconsistent  with  the  best  inter- 
est of  the  child  as  to  create  a  rebuttable  presumption  that  the 
parent  failed  in  their  duty  to  protect  the  best  interest  of  the 
child  and  to  act  as  custodial  parent.   This  presumption  may  be 
the  basis  for  a  modification  of  the  custody  order  or  agreement. 

(4)  When  the  noncustodial  parent  has  been  given  a  visitation 
schedule  by  order  of  the  court  or  as  part  of  a  custody  agreement, 
and  for  so  long  as  the  noncustodial  parent  is  residing  in  this 
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Ftate,  the  custodial  parent  shall  not  change  the  residence  of  the 
child  to  another  state  except  upon  order  of  the  court  or  v/ith  the 
consent  of  the  other  party. 

(a)  Changing  the  child's  residence  to  another  state  without 
approval  of  the  court  or  consent  of  the  noncustodial  parent  and 
fc^-  the  purpose  of  avoiding  or  denying  visitation  is  presumed  to 
be  so  contrary  to  the  best  interest  of  the  child  in  maintaining  a 
viable  parent-child  relationship  with  the  noncustodial  parent  as 
to  constitute  ground  for  modification  of  a  custody  order. 

(b)  A  court  order  or  consent  of  the  other  parent  is  not 
required  if  the  noncustodial  parent  has  not  exercised  visitation 
rights  for  a  period  of  1  year,  or  when  the  noncustodial  parent  is 
not  residing  in  this  state. 

(c)  The  parent  requesting  a  change  of  residence  must  demon- 
strate that  no  minimal  detriment  to  the  reciprocal  right  of 
parent-child  visitation  would  be  affected  if  such  relocation  is 
approved.   If  the  court  finds  that  the  purpose  of  the  move  is  to 
interfere  with  or  limit  visitation  by  the  noncustodial  parent, 
the  court  shall  not  permit  the  child's  residence  to  be  removed 
from  the  state. 

(d)  Upon  application  for  permission  to  change  the  residence 
of  the  child  to  another  state,  the  party  initiating  the  action 
must  protect  the  co-parenting  rights  of  the  other  parent  by  dem- 
onstrating to  the  court  through  a  plan  how  they  will  insure  the 
following: 

(i)    the  prospective  advantages  of  the  move  in  terms  of  its 
likely  capacity  for  improving  the  general  quality  of  life  for  the 
child;  and 

(ii)   whether  there  will  be  a  realistic  opportunity  for  con- 
tinued visitation  which  can  provide  an  adequate  basis  for  pre- 
serving and  fostering  the  parental  relationship  with  the 
noncustodial  parent  if  removal  is  allowed. 

(5)  To  assure  compliance  with  visitation  rights,  the  court 
upon  application  of  either  parent,  may  require  such  bond  or  other 
security  as  shall  be  deemed  necessary: 

(i)    to  affect  visitation  by  the  noncustodial  parent;  or 
(ii)   to  affect  the  return  of  the  child  by  the  noncustodial 

parent;  or 

(iii)  to  litigate  an  action  brought  in  another  state  to  set 

aside  the  Montana's  order. 

(6)  For  the  purposes  of  45-5-304,  visitation  periods  ordered 
by  a  court  which  are  in  excess  of  1  day  are  deemed  to  be  periods 
of  temporary  custody. 

45-5-304.   Custodial  interference.   (1)   A  person  commits  the 
offense  of  custodial  interference: 

(a)   If,  knowing  that  the  parent  has  no  right  to  do  so,  the 
parent  takes,  entices,  or  withholds  from  lawful  custody  any 
child,  incompetent  person,  or  other  person  entrusted  by  authority 
of  law  to  the  custody  of  another  person  or  institution;  or 
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(b)   If  the  parent  removes  a  minor  child  from  the  state  with 
the  intent  to  defeat  or  frustrate  the  right  of  any  other  person 
to  have  visitation  with  the  child  provided  that: 

(i)    the  visitation  right  is  granted  by  court  order; 

(ii)   the  duration  of  each  visit  under  the  order  is  in  excess 
c.ii  1  day;  and 

(iii)  the  removal  is  made  without  court  approval  or  the  con- 
sent of  the  person  entitled  to  visitation. 

(2)  A   person  convicted  of  the  offense  of  custodial  interfer- 
ence shall  be  imprisoned  in  the  state  prison  for  any  term  not  to 
exceed  10  years  or  be  fined  an  amount  not  to  exceed  $50,000,  or 
both. 

(3)  A  person  does  not  commit  an  offense  under  subsection 
1(a) ,  if: 

(a)  the  person  has  not  left  the  state  and  if  the  parent 
voluntarily  returns  such  person  to  lawful  custody  prior  to 
arraignment;  or 

(b)  the  person  who  has  left  the  state  returns  such  person  to 
lawful  custody  prior  to  arrest. 

(4)  A  person  does  not  commit  an  offense  under  subsection 
1(b),  if  the  person,  prior  to  arrest,  voluntarily  returns  the 
child  to  the  state  and  permits  visitation  by  the  person  entitled 
to  such  visitation. 
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